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MARINE CORPS ORDER 1610.11C

From:  Commandant of the Marine Corps
To:    Distribution List

Subj:  PERFORMANCE EVALUATION APPEALS

Ref:   (a) SECNAVINST 5420.193 (Board for Correction of
           Naval Records
       (b) MCO P1610.7E (Performance Evaluation System)
       (c) 10 U.S.C. 1552 (NOTAL)

Encl:  (1) DD Form 149 (Application for Correction of Military
           Record)

1.  Purpose.  To amplify reference (a) and publish procedures whereby
officers and noncommissioned officers (sergeant and above) may submit
fitness report appeals to the Board for Correction of Naval Records
(BCNR) via the Performance Evaluation Review Board (PERB).

2.  Cancellation.  MCO 1610.11B.

3.  Information.  Fitness reports submitted per reference (b), or
appropriate precedent orders, may contain policy or procedural errors,
comments, and/or marks that are inaccurate or unjust.  The appeal system
delineated in this Order protects the Marine Corps interests and ensures
fairness to the Marine.  At the same time, it avoids impugning the
integrity or judgment of the reporting officials without sufficient
cause.  This Order sets forth policies, standards, and procedures for
the appeals system.

4.  PERB

    a.  The PERB was established as the initial action agency for
fitness report appeals which are submitted to the BCNR.  The PERB is
under the staff cognizance of the Director, Personnel Management
Division (CMC (MM)) with membership provided on an ad hoc basis from a
list of designated field grade officers (lieutenant colonel or colonel)
assigned to Headquarters Marine Corps and the Marine Corps Combat
Development Command.  A minimum of three members must be present to
constitute a quorum for voting on each case.  When a quorum cannot be
constituted from assigned officers due to the applicant’s seniority,
officers with the required seniority will be made available to the Board.
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Board actions are based on a majority vote.  No members will be assigned
to cases in which they were personally involved or junior in grade to
the applicant.

    b.  Board proceedings are administrative and non adversarial.
Although not bound by the rules of evidence for trials by court-martial
or other court proceedings, the Board does keep within the reasonable
bounds of pertinent evidence.  The Board shall consider all relevant
evidence.  Evidence is relevant if it tends to prove or disprove any
fact in issue.  Neither applicants nor their agents are authorized to
appear before the PERB; however, the Board may obtain more information
from the applicant, the reporting officials, persons in the chain of
command, or anyone thought to have firsthand knowledge of the case.
This additional information may be obtained by personal contact, phone,
message, letter, or any other appropriate means.  The applicant will
normally be contacted by official correspondence only.

    c.  The vote of the PERB members is by secret ballot.  Therefore,
neither the vote count nor the way in which a board member voted will be
released to applicants or their counsel.

5.  Policies and Standards

    a.  A fitness report accepted by the CMC (MMSB) for inclusion in the
official record of a Marine is presumed to be administratively correct,
procedurally complete, and valid according to performance evaluation
policy defined in reference (b) or applicable precedent orders.

    b.  The Marine Reported On (MRO) may appeal any report that they
believe is not per established performance evaluation policy,
inaccurate, or unjust.  Prior to appealing to the PERB, redress for
correction of inaccuracies or injustices should be sought from the
reporting senior and/or the reviewing officers of record.  See paragraph
8007 of reference (b) for guidance and information.

    c.  The PERB will make a final determination on cases within its
cognizance or recommend to the BCNR the action to be taken concerning
fitness report appeals.  All appeals will be reviewed with the
presumption that the contested report is valid as filed.  The burden of
proof to the contrary rests with the applicant.  As provided for in
other portions of this Order, the PERB will use its best professional
judgment in determining what additional information, other than that
provided by the applicant, needs to be obtained to ensure a fair, just,
and complete consideration of the appeal.
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6.  Timeliness.  Because fitness reports are used for personnel
management decisions, it is important to the Marine Corps and the
individual Marine that an erroneous report be corrected as soon as
possible.  As time passes, memories fade and documents and key personnel
are less available.  Consequently, preparation of a successful appeal
becomes more difficult.  Normally, appeals will be considered regardless
of the date of the report and a decision will be made in view of the
regulations in effect at the time the report was rendered.  The
likelihood of successfully appealing a report diminishes, as a rule,
with the passage of time.  Reference (c) requires that appeals to the
BCNR be filed within 3 years of the discovery of the inaccuracy or
injustice.  While the BCNR may, in the interest of justice, accept
untimely applications when more than 3 years has elapsed, such
exceptional circumstances are difficult to substantiate.  To ensure that
the BCNR and PERB do not reject fitness report appeals on grounds of
untimeliness, applications for appeal should be received by the CMC
(MMER) at least 120 days prior to the end of the 3-year period from the
date of discovery of the inaccuracy or injustice.  Additionally, due to
the time required to process PERB appeals, receipt by the CMC (MMER) at
least 120 days prior to the commencement of a selection board (or other
impending action) is required to ensure completed action.  Additional
time is required for further consideration by the BCNR or the Secretary
of the Navy.

7.  Priorities

    a.  Priority of action on appeals received will be established on an
equitable basis upon receipt.  Generally, priority will be afforded to
those requests that require the most urgent actions (mandatory
separation pending, consideration for promotion imminent, etc.).

    b.  Applicants should indicate any urgency associated with their
appeal and notify the CMC (MMER) of any changes in their status that
would affect the priority.

    c.  Appeals having the same priority will be processed in the order
of receipt.

8.  Preparation.  The enclosure will be used to submit appeals.
Completion of the form is self-explanatory.  In addition to the
instructions contained in the enclosure:

    a.  Item 8 will specify the inclusive dates/occasion of the fitness
report(s) being appealed.
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    b.  Item 9 will indicate the basis for the appeal (policy or
procedural error, substantive inaccuracy, or injustice).

    c.  Appeals will be submitted to the BCNR via Headquarters, U.S.
Marine Corps, Manpower and Reserve Affairs Department (MMER), 3280
Russell Road, Quantico, VA 22134-5103.

9.  Processing and Resolution

    a.  The CMC (MMER) will acknowledge receipt of appeals directly to
the applicant.  Once receipt has been acknowledged, applicants are asked
not to inquire about the status of their appeal, as processing could be
delayed.

    b.  Appeals are screened to separate claims of administrative error
from claims of substantive inaccuracy or injustice.  The CMC (MMSB)
resolves claims of administrative error.  Claims of substantive
inaccuracy or injustice are resolved by the PERB.

    c.  Claims of administrative error pertain to section A information
and statements of fact in sections I and K that are devoid of opinion
and interpretive comment.

        (1) These include such claims as deviation from the correct
occasions, errors in the reporting period, incorrect duty assignments
(descriptive title), etc.

        (2) The CMC (MMSB) makes reasonable efforts to correct
administrative errors in fitness reports.  The corrections of these
errors will not normally invalidate a report.

    d.  Claims of substantive inaccuracy or injustice pertain to
sections B through K of the fitness report.  These are generally claims
of inaccurate or unjust appraisals of performance or potential, or
claims of bias or prejudice on the part of the reporting officials.

    e.  It should be noted that the individual’s certification in item
22 of fitness reports completed between 15 May 1977 and 31 December 1998
verifies the information in section A, and that counseling occurred in
reports submitted between 13 January 1981 and 15 December 1985.  It also
confirms that the reporting senior named in item 11 of the fitness
report is that person established as the official reporting senior.
Substantive appeals based on alleged administrative errors in sections A
and D of fitness reports authored between 15 May 1977 and 31 December
1998, or an alleged lack of counseling, will not usually be accepted
unless accompanied by a specific explanation of why such an appeal
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should be considered after the applicant previously certified the
information to be accurate.

    f.  Issues concerning promotional reconsideration for officers will
be forwarded to the BCNR for resolution.

    g.  Noncommissioned officers, who believe remedial consideration is
warranted, should direct inquiries to the CMC (MMPR).

    h.  Appeals denied or partially denied will be routinely forwarded
to the BCNR for final resolution.  An official Marine Corps position
statement with regard to denied/partially denied appeals will be
provided to the BCNR and to the applicant.  The findings, conclusions
and recommendation of the PERB will be documented and maintained on
permanent file.

    i.  After final resolution of the appeal, the applicant’s record is
amended, if appropriate.

    j.  Appeals which have been previously denied by the PERB and/or
BCNR will be reconsidered only upon presentation of relevant and
material evidence which was not considered previously by either the PERB
or the BCNR, and then only with the express approval of the BCNR.  All
such appeals are to be forwarded to the BCNR via the PERB.  The
applicant should make it clear that the case has been considered
previously and should specify what new information has been offered.

10.  Burden of Proof and Type of Evidence

    a.  The burden of proof rests with the applicant.  To justify
deletion, amendment, or replacement of a report, the applicant must
produce evidence of probable material error, substantive inaccuracy, or
injustice.  This burden is met when the applicant presents an amount of
relevant evidence tending to prove that the allegations contained in the
application are more likely true than not.  The PERB will not usually
solicit documentation on behalf of the applicant; the responsibility for
obtaining any and all supporting evidence rests solely with the
applicant.

    b.  For a claim of administrative error, appropriate evidence may
include:

        (1) Substantive evidence that the reporting senior or reviewing
officer during the period of the report being appealed is incorrect;
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        (2) Assignment, travel, or temporary additional duty orders;

        (3) Extracts of unit diaries or service record books or officer
qualification records;

        (4) Leave records;

        (5) Organizational manning documents;

        (6) Hospital admission and disposition sheets;

        (7) Statements of military personnel officers or other persons
familiar with the situation; and

        (8) Other documents bearing on the point(s) in question.

    c.  For a claim of substantive inaccuracy or injustice, evidence may
include any of the items listed below:

        (1) Statements from third parties.  Third parties are persons
other than the applicant who have firsthand knowledge of the applicant’s
performance during the reporting period.  Such statements should specify
the relationship and observation frequency which results in the third
party’s knowledge;

        (2) Documents from official sources;

        (3) Statements from reporting officials.  These will be
acceptable only if they relate to allegations of factual inaccuracies,
erroneous perceptions, or claims of bias or prejudice.

    d.  Statements should include specific details of events or
circumstances leading to inaccuracies or injustice at the time the
contested report was rendered.

    e.  Statements attacking the motives, integrity, and competence of
the reporting officials are subject to referral to those individuals for
their comments.

    f.  All copies of documents submitted in evidence must be originals
or certified true copies of originals.

    g.  Incomplete appeals, as well as those lacking substantial
evidence and support, may be returned to the applicant for additional
information or forwarded directly to the BCNR without action by the
PERB.
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11.  Guidelines for Appeals Based on Claims of Substantive Inaccuracy or
Injustice

    a.  A decision to appeal an evaluation should not be made lightly.
Before deciding whether or not to appeal, prospective applicants must
analyze their own case dispassionately.  This is difficult; however,
unless it is done, the chances of a successful appeal are further
reduced.  The prospective applicant should take note that pleas for
relief citing past or subsequent performance or assumed future value to
the Marine Corps, supported by statements from individuals who observed
the applicant’s performance before or after the period in question, are
neither relevant nor encouraged.

    b.  Appeals supported by statements from the reporting officials
who, in retrospect, attempt to refute specific deficiencies cited by
them in the contested report(s) are not usually approved.  Specific
evidence of error in judgment, misinterpretation of facts and
circumstances, and so on, must be provided.  Statements that merely
allude to changed perspectives following some unfavorable event (non
selection for promotion, regular appointment, professional schooling,
etc.) that may be attributable to the report(s) are of little value.

    c.  A report is not considered to be unjust because the applicant is
rated lower than on other reports.  Each report represents the
performance of the individual during a stated period.  Appeals to void a
report based on the premise that the applicant and the reporting
officials were physically separated requires evidence that the reporting
officials had no basis (staff visits, reports, contact, conferences) or
knowledge for rendering the evaluation.  Many individuals are required
to perform their duties and responsibilities without the benefit of
direct, daily supervision.

    d.  Once the decision has been made to appeal a report, the
applicant should succinctly state what is being appealed and the basis
for the appeal.  The applicant should make statements similar to those
that follow.

        (1) Whether the entire report is contested or only a specific
portion.

        (2) The basis for the applicant’s belief that the reporting
senior or reviewing officer was not objective or had an erroneous
perception of the applicant’s performance.  Note that a
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personality conflict between the applicant and a reporting official does
not automatically constitute grounds for relief.  It must be clearly
shown that the conflict resulted in an inaccurate or unjust evaluation.

    e.  The applicant must consider what evidence can be presented in
support of an appeal.  For example, the applicant should consider from
whom statements will be requested.  The applicant should also consider
whether the reporting officials should be requested to provide support
for the appeal.  In their statements, persons supporting the appeal
should indicate frequency of observation and identify their relationship
to the applicant at the time of the contested report(s).  The statements
should also address those aspects of the report that are being appealed.

12.  Summary Checklist for the Applicant

    a.  The following is a guide to prepare and assemble an appeal:

        (1) Prepare the appeal utilizing the enclosure.  Submit it and
all enclosures to the BCNR via Headquarters, U.S. Marine Corps, Manpower
and Reserve Affairs Department (MMER);

        (2) Indicate the processing priority based on the applicant’s
circumstances (see paragraph 7 of this Order);

        (3) Include supporting documentary evidence as defined in
paragraph 10 of this Order;

        (4) Ensure the evidence is pertinent to the argument and
establishes to an impartial individual that the report is not per
established performance evaluation policy, or is inaccurate or unjust;

        (5) Submit original documents or certified true copies; and

        (6) Date and sign the appeal.

    b.  After filing an appeal, the applicant should notify the CMC
(MMER) of any change in mailing address or status that would affect the
priority of the appeal.

                                     8



                                                          MCO 1610.11C
                                                          MAR 04 1999

13.  Reserve Applicability.  This Order is applicable to the Marine
Corps Reserve.

                                

Distribution:  PCN 102 021102 00

     Copy to:  7000110 (55)
               8145005 (2)
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